


POLICY COMMITTEE MINUTES 
Council of the County of Maui 

February 1, 2007 

COUNCILMEMBER BAlSA: ... (cheers and applause) . .. 

COUNCIL MEMBERS: .. . (applause) . .. 

CHAIR MATEO: --and the Deputy Director also with us this morning, Lori Tsuhako. 

COUNCILMEMBER BAlSA: Yea, Lori ... (applause). .. 

COUNCILMEMBER VICTORINO: ... (inaudible) . .. 

COUNCIL MEMBERS: ... (applause) . .. 

CHAIR MATEO: Okay? And also in the front you ... you also see from the Corporation 
Counsel, we have Deputy Corporation Counsel Cheryl Tipton, as well as Laureen Martin. 

COUNCILMEMBER VICTORINO: Yea. 

COUNCILMEMBER BAlSA: .. . (cheers, applause, and laughter) . .. 

COUNCIL MEMBERS: .. . (inaudible) . .. 

CHAIR MATEO: And our--

UNKNOWN SPEAKER: .. . (laughter) . .. 

CHAIR MATEO: And our Committee ... Staff, Members, we have our Analyst. We have 
Gayle Revels--

COUNCILMEMBER 

NO. 1(1): SETTLEMENT AUTHORIZATION OF CLAIMS AND LAWSUITS 
VERANIO S. TONGS ON, ET AL. V. COUNTY OF MAUl, ET AL., 
CIVIL NO. 05-00683 SOM LEK (c.c. No. 07-11) 

CHAIR MATEO: The Committee is in receipt of correspondence dated January 10, 2007 from 
the Department of Corporation Counsel requesting consideration of the proposed 
resolution as identified earlier, and ... transmitting the complaint. The complaint alleges 
civil rights violations and the intentional inflection of emotional distress. And the 
purpose of the proposed resolution, Members, is to authorize settlement of the claim. 
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The Chair will, at this particular point in time, tum over the, this portion to our Deputy 
Corporation Counsel representatives. And I guess we'll, either. .. Ms. Tipton? 

MS. TIPTON: Thank you, Chair. Members of the Council, I wanna start by giving you a little 
background about this case. And we will probably need to go into executive session to 
discuss ... some of the matters. But I want to talk about it in open session as much as 
possible. The Plaintiffs--Veranio Tongson, Jeff Javier, and Kim S. Nemoto--are 
currently employees of the County of Maui' s Department of Housing and Human 
Concerns. In October, on October 27th

, 2005, the Plaintiffs filed a lawsuit in Federal 
Court in Honolulu seeking an unspecified amount of damages. In the lawsuit, they 
alleged violations of their constitutional and civil rights for speaking out about matters 
that they said were of public concern, employment discrimination based on gender and 
retaliation, violation of the Hawaii Whistleblowers Act, intentional infliction of 
emotional distress, breach of implied contract, and defamation. In addition to the 
County, the lawsuit named former Director of Housing and Human Concerns, Alice Lee, 
as an individual defendant; and Grants Management Specialist, Wendy Stebbins ... as an 
individual defendant. Council has previously agreed to indemnify both of the individual 
defendants. The, this lawsuit was filed after Ms. Stebbins filed a complaint of sexual 
harassment against Mr. Tongson for behavior that occurred when Mr. Tongson was still 
in the Grants Management Division of the Department, of the, of Housing. An 
investigation was completed and revealed that Mr. Tongson had, indeed, committed the 
discriminatory acts. As a result, he was suspended for five days with [sic} pay. 
Mr. Tongson voluntarily transferred, then, to the Housing Division in March 2005. And 
at that time, met the other Plaintiffs, Kim Nemoto and Jeff Javier. Ms. Nemoto is a 
Housing Compliance Specialist and, for the Section 8 Program. She makes sure that the 
paperwork is complete as much as possible and looks for errors so that we can reduce the 
amount of errors. Mr. Javier is an Inspector for the Section 8 Program. He goes out to 
look at the various housings that are gonna be rented out, and does the checklist to make 
sure it meets allegations are slightly different. 

Tongson alleges against was an employee 
accused Ms. Lee 

were 
administrative ... purposes, is what 
there appears to be no evidence of wrongdoing. The Court has found the majority of the 
acts to be without merit. The only acts of retaliation brought by Mr. Tongson still 
remaining in the lawsuit. .. are the ones committed by Ms. Stebbins, allegedly in 
August 2003 and February 2004. These include claims that Mr. Tongson was wrongfully 
excluded from meetings and decision-making. However, I'd like to point out that at that 
time, Ms ... Mr. Tongson was Ms. Stebbins' supervisor. So it's a little hard to see how 
his subordinate would ... exclude him or have the power to exclude him from meetings. 
We haven't tried that on our own boss yet, but we don't think that would work very well. 
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MS. TIPTON: Mr. Tongson also has some claims remammg for intentional infliction of 
emotional distress against Ms. Stebbins and Ms. Lee. To prevail on these claims, 
Tongson must show that they were, the acts were outrageous or beyond the bounds of 
decency. He also has left in the lawsuit. .. an implied contract claim that somehow the 
County did not follow their sexual harassment policy by completing the investigation on 
time or in a timely manner, and that he was treated differently from Ms. Stebbins when 
he was put on administrative leave and she wasn't. We don't believe that there's much 
merit to this claim either. We don't believe there was ever an implied contract entered 
into. But that's still for the Court to decide. As to his final out. . .let's see, as for 
Ms. Nemoto, she just briefly alleges that she was retaliated against when she spoke out 
regarding matters of public concern. There was, there were pages and pages of examples 
of when she spoke out about how the Section 8 program was administered. We have 
filed motions for summary judgment with the Court and have gotten all but one claim 
knocked out. And that, the claim that remains is that she was asked for a copy of the 
County's Administrative Plan regarding Section 8 and was not given it in a timely 
manner. She did receive a Plan, but she's saying .. .I didn't get it for a while. The only 
act of .. . retaliation that's remaining for her is that she wasn't given a partition for her 
office space in a timely manner. She admits she got one, she admits there, it came in and 
it was delayed because it wrong size. That's what's remaining in her claim--as far as we 
can tell from this lengthy order we got from the Court. As to Mr. Javier, almost all of his 
claims have been eliminated through our motions. He ... he, too, was complaining that 
inspections were being somehow manipulated and the, the procedures weren't being 
followed so units were being approved improperly. However, the Court has kicked all of 
those out. The only thing that remains for him is that he .. .is .. .intentional infliction of 
emotional distress claim against Ms. Lee. However, he has never alleged any facts that 
Ms. Lee did ... or made against him. So we're not quite sure why the Court hasn't kicked 

one out yet. They will be asking for some special damages. The trial is currently set 
to begin on 27th Mollway, Susan Mollway 

some 
about some strategy 

executive session. 

day. So 

CHAIR MATEO: Thank you, Ms. Tipton. Members, just as a reminder, you can ask your 
questions and ... the Corp. Counsel will. .. respond to your questions as openly as 
possible. There are questions that because this is, this issue is still in litigation, that we 
will not be able to discuss on the floor and we will have the opportunity in, perhaps the, 
in executive session. So, Members, the floor is open at this point if you'd like to ask 
general questions from our Corp. Counsel. 

COUNCILMEMBER VICTORINO: Nah .. .I prefer going into executive session. 
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CHAIR MATEO: Ms. Anderson? 

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. 

... Urn ... you know, I respect the ... the executive session process. But I also think that 
we need, you know, the public's just heard her explanation just as we have. And I think 
it's important that. .. any questions that we might have, the public may have, too. And so 
we're here on their behalf, and so I'm gonna ask questions for clarification. And if she's 
uncomfortable answering them ... so be it. 

CHAIR MATEO: Uh-huh. 

COUNCILMEMBER ANDERSON: But I'm gonna ask 'em anyway. 

CHAIR MATEO: No, go right ahead. The Chair opened the floor to questions from the 
Members. 

COUNCILMEMBER ANDERSON: Thank you, Chair. 

... You repeated ... the various claims that were made by this, the various defendants, 
'er, rather, Plaintiffs. And then ... after each one of them, you said that the Court ... has 
kicked those, most of those claims out or kicked them out. So could you explain ... what 
you meant by "the court has kicked them out"? I mean, I, I guess I know what that 
means, they've found there's no merit in the claim. But could you explain why they 
found, why they kicked them out? 

CHAIR MATEO: ... Ms. Martin? 

MS. 

lln:me:Q some 
example, claims, the the acts retaliation to a seven-month 
period of time ... from October 27th

, 2003 to May 12th
, 2004 based upon the statute of 

limitations. So there's different reasons why the Court dismissed only portions of it. 
And some, some of the claims were dismissed outright. 

COUNCILMEMBER ANDERSON: And I guess that's what I'm trying to get at because we 
learn from this. You're telling me there's a seventh ... seven-month statute oflimitation 
for retaliation? 
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MS. MARTIN: No, what I'm saying is what's remaining is a seven-month period ofretaliation. 
There's a two-year period of statute of limitations. And that. .. and so, basically because 
the complaint was filed on October 27th, 2005, the Court said anything that was beyond 
that two-year period--October 2ih, 2003--would be out. 

COUNCILMEMBER ANDERSON: I see. Okay, and then can you give me a couple other 
examples of why the claims were dismissed or thrown out? 

MS. MARTIN: Sure. For example, Mr. Tongson had a defamation claim against 
Wendy Stebbins, claiming that her allegations against him made in her sexual harassment 
complaint were false. However, once we put the facts forward, Wendy put her facts 
forward in a declaration __ , as well as Mr. Tongson, the Court found that there were 
not sufficient dispute as to the material facts. So there was nothing for the jury to decide. 
He did not prove that the/acts alleged by Wendy were false. So she said there's, there's 
insufficient. .. facts for the jury to determine on that claim. So we won on that. 

COUNCILMEMBER ANDERSON: Okay. So .. .I mean, correct me if my, I'm wrong, but it 
sounds to me that these are legal technicalities, basically, as to why these claims were 
thrown out. 

MS. MARTIN: Well, I think that some of 'em may be--if you consider, like, the statutes of 
limitations a technicality, they didn't file in time. Others, like the defamation claim, it's 
clearly based upon the merit--what admissible facts do you have to support it. Anybody 
can file a lawsuit, anybody can allege just about anything, unfortunately. And sometimes 
that's enough to go to the jury. If ... on, on other, other issues, if they have absolutely no 
facts and it's not just a "he said, she said" kind of situation, then you may be able to get it 
dismissed. 

COUNCILMEMBER ANDERSON: 
me IS 

the Section 8 ... 

8 were not 

MS. There's really no inappropriate Housing 
section. Their allegations focused primarily around--and I'll give you a couple of 
examples. One is the use of "pass with comments". So when an inspector goes out and 
inspects a unit, rather than failing it or passing it, they could use this category called 
"pass with comments" for something minor. For example, a missing light bulb. That's 
perfectly acceptable under the Federal guidelines. It makes a lot of sense, right, because 
people this, this housing, desperately. The inspectors were instructed to use that "pass 
with comments" for specific situations. Mr. Javier refused to do that despite being 
instructed. And basically that's one of his allegations of wrongdoing--is that we're 
asking him to use this "pass with comments". Those are the kinds of things that have 
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come up. There's .. .there's nothing wrong with it. Another allegation of wrongdoing 
involving the Section 8 ... program is when ... an inspector goes out and they fail a unit, 
for some .. .it could be something relatively minor ... and they come back--again, there's, 
there's certain things that, that would be acceptable ... to confirm whether it was fixed, 
but they, one of the ways to confirm that it was fixed is to call the landlord and call the 
tenant and say has this, this problem been fixed. That's another thing that is not 
inappropriate in anyway, perfectly acceptable under the Federal guidelines. And they're 
pointing to as that's wrongdoing. That--and of course they, they ... couch all of this in 
very ... extravagant terms and to illicit emotion, you know, this is fraud, this is corruption. 
Well, there's nothing wrong with it at all, and it's certainly not fraud or corruption. 

COUNCILMEMBER ANDERSON: Okay. Thank you. And, and are all these Plaintiffs still 
employed by the County? 

MS. MARTIN: Yes, they are. 

COUNCILMEMBER ANDERSON: Okay. 

MS. TIPTON: And I might say they've all gotten raises. 

COUNCILMEMBER ANDERSON: ... I don't think we wanna denigrate them in public. We 
wanna, you know, they had a right to make their claims and ... and, and we have a right to 
defend the County against them, too. So, thank you very much. Thank you, Chair. 

CHAIR MATEO: Thank you, Ms. Anderson. Members, additional questions? 

... Mr. Victorino, I know earlier you ... were gonna ask a question and decided to--

ULh.U-'-"'-'.L,," VICTORINO: She--

same was--

COUNCILMEMBER VICTORINO: No problem. you. 

CHAIR MATEO: Members, any additional questions at this point? 

... Then, Members, there's been a request to convene in executive session, therefore, the 
Chair will entertain a motion to convene an executive meeting for Committee Item 
Policy 1(1), pursuant to Section 92-5(a)(4), Hawaii Revised Statutes, to consult with legal 
counsel on question and issues pertaining to the powers, duties, privileges, immunities, 
and liabilities of the County, the Council, and the Committee, and pursuant to 
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Section 92-5(a)(8), Hawaii Revised Statutes, to deliberate upon a matter that requires 
the ... consideration of information that must be kept confidential pursuant to State or 
Federal law or, or a court order. 

COUNCILMEMBER MOLINA: So moved. 

COUNCILMEMBER VICTORINO: So moved. 

CHAIR MATEO: It's been moved by Member--

COUNCILMEMBER VICTORINO: Second. 

CHAIR MATEO: --Member Molina, second by Mr. Victorino. Any discussion? 

... Hearing none, Members, all those in favor signify by saying "aye". 

COUNCIL MEMBERS: Aye. 

CHAIR MATEO: Opposed? 

... Thank you very much. 

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, Mateo, Molina, 
Pontanilla, Tavares, Vice-Chair Hokama, and Chair Kane. 

NOES: None. 

ABSTAIN: None. 

RECESS Session CONVENE Executive Session. 

CHAIR MATEO: Members, we will take a three-minute recess at this time to secure the 
Chamber. This Committee is in recess .. . (gavel) . .. 

RECESS: 1:55 p.m. 

RECONVENE: 3:27 p.m. 
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CHAIR MATEO: .. . (gavel). .. Meeting of the Policy meeting for February 1st, 2007 will 
reconvene. Members, we're on Policy, on Item Policy 1(1), settlement authorization of 
claims and lawsuits, Veranio S. Tongson, et ai. versus County of Maui, et aI., Civil 
Number 05-008, excuse me, 05-00683 SOM LEK. Members, are there any questions for 
Corp. Counsel? 

NOTE: Silence. 

CHAIR MATEO: ... Hearing no questions for Corp. Counsel, the Chair is ready to entertain a 
motion recommending the adoption of the proposed resolution entitled: authorizing 
settlement of Veranio S. Tongson, et ai. versus County of Maui, et aI., Civil Number 
05-008 ... 00683 SOM LEK. 

VICE-CHAIR HOKAMA: Chairman? 

COUNCILMEMBER MOLINA: Second. 

VICE-CHAIR HOKAMA: Chairman? 

CHAIR MATEO: Go ahead, Mr. Hokama. 

VICE-CHAIR HOKAMA: I move that. .. the Committee accept the recommendation of 
settlement as discussed in executive session. 

COUNCILMEMBER BAlSA: ... Second. 

CHAIR MATEO: Thank you. Then, it's been moved by Member Hokama to accept the 
settlement that was discussed. . .in executive session. And it's been seconded by 
Ms. Baisa. 

vote. 

COUNCILMEMBER BAlSA: Aye. 

VICE-CHAIR HOKAMA: Aye. 

CHAIR MATEO: Opposed? 

NOTE: Silence. 
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CHAIR MATEO: ... Motion carried. Thank you very much. 

VOTE: AYES: Councilmembers Anderson, Carroll, Johnson, Mateo, Molina, 
Pontanilla, Tavares, Vice-Chair Hokama, and Chair Kane. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: None. 

MOTION CARRIED. 

ACTION: ADOPTION of resolution. 

CHAIR MATEO: Chair will. .. two-minute recess. Thank you ... (gavel) . .. 

RECESS: 3:29 p.m. 

RECONVENE: 3:32 p.m. 

CHAIR MATEO: ... (gavel) . .. Meeting will reconvene. Members, we're gonna move on to 
our, our last. . .item for today. I'm gonna repeat: our last item for this afternoon, 
Policy 8-1, amendments to the Residential Workforce Housing Policy. 

ITEM NO. 8(1): AMENDMENTS TO THE RESIDENTIAL WORKFORCE HOUSING 
POLICY (C.c. No. 07-38) 

Members, 
discussions during the. . terms referencing timeshare, and rentals. As the 
policy moved on for adoption, this element was not included in at that time, hence, the 
amendment. The specific discussion was held both in Committee, and again referenced 
in Council as well. The attached formula in your binders is self-explanatory and it's, it 
clarifies the in-lieu per unit calculation for hotel, timeshare converted, and rental units. 
Members, any questions ... comments? 

... And the Chair would also like to offer the opportunity of Corp. Counsel, Ed Kushi, 
joining us this afternoon. If you would ... wanna provide any comment as well, 
Mr. Kushi? 
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MR. KUSHI: Yes, Mr. Chair. No, you .. .I believe you covered the ... proposed changes . 

. . . The, that first change occurred at Section 2.96.040, subsection (a)(3). And it's 
basically some grammatical changes regarding .. .instead of a semi-colon, a comma and 
adding the preposition "when" ... to the situations. But the, you are correct that the main 
change was ... that the ... requirement applies to ... percentage requirement replies to new 
or additional or. .. and/or converted units. And then the other one would cover, the 
change would cover ... the calculation of an in-lieu payment fee for such hotel, timeshare, 
or rental units. 

CHAIR MATEO: Thank you. Members, additional comments, questions? 

COUNCILMEMBER MOLINA: Yeah. 

CHAIR MATEO: Mr. Molina? 

COUNCILMEMBER MOLINA: Yeah, thank you, Mr. Chairman. So this, this is basically just 
a housekeeping ... matter, yeah? 

CHAIR MATEO: Thank you. Yes, it is. 

COUNCILMEMBER MOLINA: Okay. Thank you. 

CHAIR MATEO: Mr. Hokama? 

VICE-CHAIR HOKAMA: Ready for--

'Ld,Jl-".LL'" MATEO: No? 

VICE-CHAIR HOKAMA: So moved. 

COUNCILMEMBER PONT ANILLA: Second 

CHAIR MATEO: Moved by Mr. Hokama--

COUNCILMEMBER BAlSA: Second. 
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CHAIR MATEO: --second by ... Ms. Baisa. Mr. Hokama, any discussion? Members, any 
discussion? Hearing none, all those in .. .in favor signify by saying "aye". 

COUNCIL MEMBERS: Aye. 

CHAIR MATEO: Opposed? Thank you very much. Motion is carried. 

VOTE: AYES: Councilmembers Baisa, Medeiros, Molina, 
Vice-Chair Hokama, and Chair Mateo. 

NOES: None. 

ABSTAIN: None. 

ABSENT: None. 

EXC.: Councilmember Anderson, Johnson, and Victorino. 

MOTION CARRIED. 

ACTION: Recommending FIRST READING of bill. 

Pontanilla, 

CHAIR MATEO: Members, that brings us to the end of our very long agenda. I thank you very 
much for your, your patience and tolerance with us. This meeting for February 1 st, 2007 
is adjourned ... (gavel) . .. 

COUNCIL MEMBERS VOICED NO OBJECTIONS. (excused: MA, 11, and MV) 

pending further 

poi:min:07020 1 r Transcribed by: Camille Sakamoto 
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